DY»POYN DXYNN DY NNNNN /) NP2 HNRIYD NNINDI NNTYN Han

10/99 (D-7) 77y

VaVNN *'Na
10,11/99 99y 059 DPOY DYDY P11 N
20/09/2004 PTN N2 AN - INOTY NN VMV T2 | 9D
93N - AP PP TN
93N - DT PV T
17932 HNIYIY NININTI*A NNTYN Yan .1 1)9%ya

MY ANT N9 L2
PRI PNV OINNR IR NN AN TMY D72y

19793 09293 NNYPN MM 375 .3
MINYN N YYD PY9NW Ty 1 1y

=T X)) -

0POYN DYYAINN DY NN
VINT D) TNY 572 Y
A9NINN D»POYN DDNN MVYIN

17 PO

(722NN IR INNNDY - PND) DOPOYN DDANN DY NNNNN NVONN Sy 1y .1
NMNTYN SN ,HNrya DDAD NMYPN MOIWN 27NN L, MINYN DY IOND
PNOLN MIAN X MINYN - IPND) /MY AN IXIY N7V DRIV NININDA
TINYIY-19 PPNOL ONTYW NPOON DINNA PO MYYA DYd ((375V) ©YDada
(NTI9NN - 1PNY) MO 1N 12 750 YNTOWD 1IN MINNND TN DO1,000vNa

NN NIN 2IDMN S INTIOND PPRINKN N2 12 NN XD ,MNIND P8 MDNa - .2
NPAON 5591 MNNNI N DY INVNN D NPIN DPN N JNIN ..ONTW NN
NIND THYNY NVYY NNVIN OB NINY Y9 ,)IN) PIVN DMV IN DIDIIN

TN PO 7PHMNN OPP I2TA PNVONT NYIAP DDIY OIP>TINNIN

1

NN '0OWNN ARNN NEVO.CO.11 n"ya XY nR¥In 1

C:\Users\melitas\Downloads\mh99000010-265.doc




O»POYN DXDNN DY NN I N7YA HRIYY NININDII NNTYN YN 10/99 (D-7) 77y

VAN, 0»POYN D2)NN MYIA XN NN YD ,9101N P2 ,7NNNN PN ,NTIoN2
TRYY 00NN PIIDMIN DWW 121X AW NPNY TR 12 DIPN PN MDD
AT NTIPY ,MINND PYNI DNON PY OV INNNY NY WIN NINHN PIvD XD

J.DNNONNT MINNN DY NN TNXN NN [NAY] ... NOT TIMNND MIORDTIP

VY MIPOND YN YD, NNNNN PN ,D%90) D20 NYX DMI10N TID> DY
THISYIY 27 PNOV ONTY NPOONI PIIDMIN NIDYA HYD MINYN DY IO
.DYwna

2IVN NITIND MY IPOYN YN P LATIdNN DY MAMY 550N mhan .3
21055 YOy P TN NN NN TN NNNNN VP NAY PV NITHIN ,JMYLD
20T ONIIYY DN MIYINN TI ORI NTAN ,YTHRN MMINN YD NN PIVH NITINA
DNV, PNNRD INIY NIN NONL,DONOVN ONTY DO NN ,PIVN NITHNA N0
YMPY NN G0N ,0°0201N NI L,PNY NNOS MYNNNI DXVIPIN DN
191 VNAD PPN, PIVNN NNXN ,YNNP ON INITY MLOPA NN, VITVINN
NYNN NNITA (1Y 6 PYD) MONIVPNY TN ,NPI0M M NTDYY PTI2 MIRD
TIND ,7PPNYVLA NN DN DMYIT DYINN PIVD NITHNA 99O 27NN
NIINDL,YNNP PVIDA NN, 07190 NXIP ,DNMY MNP ,MOLOIPIY DOVOPND

STV TV , 0N VD MY NMINNA NN ,DIVINNPY

21051 NN NODION ,INY NN PIY NITHN TINYN MPSN 570 NITIND NJDND
MYSNNI DXVYPIN DINIIY ,DPNIRN PNIND XY DN IOV PNV
NIOVN SMPY 002010 NYMIAN ,NPOLXRIY PDNDV NNNN 5D ,PND NINDY

J0TVINY INTY MVOP

S PIYNID INRD NTYN IO IWPNA VI NYY) N PV NN 4

"Determination of a relevant product market and of
a relevant geographic market both address the same
question: is there a grouping of sales in which the
defendant has market power?".

(H. Hovenkamp Federal Antitrust Policy (West
Publishing Company, 2" ed. 1999, 112).
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"While no rule of thumb exists in Community law

which would help to determine whether, in a given
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case, the degree of interchangeability between
certain products is sufficient, the case law of the
Court and of the Commission shows that generally a
very high degree of interchangeability is required
for products to be part of the same market".

(I Van Bael & J.F Bellis Competition Law of the
European Community (3" Ed., 1994) 71-72).

NOND DIV SVDNNINND MO DY INYP INRD YT NODNN PO TMONN D)
DYV OMINN ONY DN P NONON ,NNYMNN DIV NITHIN

"Producers of poor substitutes in consumption or
production also constrain monopoly pricing. A
sufficiently large price increase will make poor
substitutes at the competitive price look good to
consumers, will induce producers of other products
to make even costly adaptations in their production
processes in order to produce the monopolized
product, and may even induce the creation of
entirely new firms to produce it. But that is just to
say that no demand curves are vertical. In a market
so broadly defined as to include poor substitutes, the
large number and small market shares of individual
sellers will understate the feasibility of collusive or
monopolistic pricing, so it seems better to use the
narrower definition, which includes only sellers of
good substitutes in either consumptions or
production".

(R.A. Posner Antitrust Law (University of Chicago
Press, 2™ Ed., 2001) 149).

VYN0 NIVAND NN AUN L NNTD NPOIONN NN DY DNYPPO YT ,)1ON
oV NNYP DY NTOYN L(PIIINNIY ININ NPNY NTNIN) ININN DY YPNN NNOYN
SV NI902 XYY 7IPMYRVNY IN Y1207 NPIONN IYSNY IN NN NPONN
.(Competition Policy For Small Market Economies, p.60 95 55 971
VN, PV NITIN TNND WY NYYI 12 P)YTHN NMIPND WP KOO NIpNn Yoa
PTI2AVUNR PIVNPMPR NN NIN DN DY DIDIN YIPN NN NYYND 7 PINY
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PN PN NNIAY DINXN P TN DY DMIIVONND DY TN ,AN 1’2 D2 DMV
JPMATYM PHYLY ONNNA Y DXIRNND IINM NIIWN NN DNIONN DIXIWN

P2 DXT2N AWR IPOYN PARNDN NN ,NTUN OON NPT OV N PIANN
YD TRON DY DTAN .IXIY-1I0 DINDVN ONTY PAD OMINIIVDIVN DINIWN
DOVINYY DI DIPODN DMINIVDIVN NTWN I, TIONIVIPND N1NIN
DNINID IVANND 1ONRY [, TINIY-1I7 7PVNDLN OT-DY DIPANONN NONND DNV

JPNYIY-290 PVNDVY PPADN DIV DMHNN DIMPYWD

¥, NOPYNN MIVNN VAVNI NYIPN ,1PNIDDA NNNNN PINNY 19D 13 Non .14
PVNOVN ONDYY  PRNSYY TI9) I PV INNND 1IXYIY-191 7PONOVN
Y D10 OYINN OMNNN DN DIINND

2D PRPIINND OXVAVNN TIVND Yap IO

"The relevant product market in which to analyze
this transaction is the distribution of multiple
channels of video programming directly to the
home. The programming can be delivered by
various methods, including cable, satellite and
wireless technologies. The Commission has
consistently taken the view that MVPD is the proper
product market for evaluating competitive issues
relating to cable television and DBS".

(Comments of the United States Department of
Justice before the Federal Communication
Commission, In the matter of the Application of
MCI Telecommunications Corporation and
Echostar 110 Corporation, January 14. 19999 ITIA

p-4).

Y2 nnn P1ya (Federal Trade Commission) FTC -n 03 )0 Mpon nnind

NdYN ,PNRD ONDY 2D yap qwnd \LMC -y TCI | Turner ,Time Warner
DOMPY NN OPX N MYUTH DY DINK DOYSHNY INOTY MOUOP
:TPXIY-2T HVNDVY PrADN DIV OMIINN
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"Cable Television Programming Services are a
relevant line of commerce because over-the-air
broadcast television, video cassette rentals, and
other forms of news and entertainment do not have
a sufficient price-constraining effect on the sales of
Cable Television Programming Services to MVPDs,
or the resale of Cable Television Programming
Services by MVPDs to households so as to prevent
the exercise of market power".

(1997 FTC, Complaint, In the matter of TIME
WARNER INC., a  Corporation; TURNER
BROADCASTING SYSTEM INC., a Corporation;
TELE-COMMUNICATIONS, INC., a Corporation; and
LIBERTY MEDIA CORPORATION, a Corporation, at
para 26).

S TPROVNN NONPN DY OMPOYN DODNN NMMYI DY WaP 1o

"Examination of the demand substitution of
consumers of "free to air" and pay television clearly
demonstrates that pay television constitutes a
separate relevant product market. It is only in the
case of pay television that consumers have a direct
trading relationship with a television broadcaster.
Pay - TV operators thus compete for subscribers,
whereas "free to air" broadcasters compete for
viewers as audience share is the determinative
factor in the television advertising market. There is
no direct competitive relationship as the actors on
the two markets differ. There 1s, however, a link
between the quality of the "free to air" TV offering
and the scope for the introduction of pay TV.
However, this fact does not undermine the
conclusion that separate markets exit. Viewers do
not consider "free to air" and pay television to be
substitutes, but rather complements".

(L. Mc Callum, DG IV-C-2, EC Competition Law

and Digital Pay Television, Competition Policy
Newsletter, 1 February 1999, p. 15).
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D) MV MY N2 PNNRD I TXIY-1T TPHNOLN P IONRIISPNON DTANN

: BskyB ya nvbnna (00720 yn N Tavnn) OFT -0 nouSnna

"BskyB maintained that the relevant market in
which it operated was that for television
broadcasting in general. We did not accept that
argument.

BskyB contended that it competed with terrestrial
television for viewers. We agreed that the existence
of free terrestrial television placed some constraint
on BskyB's prices. But we were not convinced that
this constraint ensured that BskyB's prices were set
at a competitive level. There were significant
differences between terrestrial and Pay TV: Pay TV
offered subscribers the option to view a far greater
quantity of programming at any given time and
some sports and films were not available (or were
available only on a limited basis) on terrestrial
television.

In contrast, BskyB and other non-terrestrial
broadcasters were able to dedicate multiple
channels to specialist programming. These
specialist channels were differentiated from the
generalist terrestrial channels. For dedicated sports
fans the fact that some sports events were available
on terrestrial television was unlikely to be an
effective substitute for a dedicated sports channel.
For consumers with a high demand for a regular diet
of recently released films, the existence of films on
terrestrial television was unlikely to be a close
substitute for a channel with a high proportion of
such films".

(The Director Generals Review of BskyBs
Position in the Wholesale Pay TV Market,
OFT179, December 1996, at para. 2.3-2.4, 16-4.17).

DYy N DMYN NV ONY P MINND 0D AN A9 DY IMYLY wr .15
¥ INYT XPVMIN DY YNNNDNTA MV T NIV NN 1DIND DY NPDVPIVND
PAS XY 290 PPNOVN PA MINNN 1DID2 DXTNW DN NMANN YNV

TPNIPNN MDIXIN NINNY 193 HINDNN 1IN PAD N MNAY NN INIY
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IXYIY-190 PPNOVN SNV PV YD yap) Nav Premier Pnya nnoSnna
PPNOLNY NTIVN NNRD ,DNOINIVDIVN DNDYN PIVN TI PV NIN
IR DNTY OPID DY NOINN NPOVN ,DIDI0 NT HY NODIAN MINDNN
Y190 AN MOV PYND NI DNIVNY NTIYN DN NN MNYWI TPNNN
MITH NY2N DNDIIN TYN ,DNXY 297 DXNTPYN MPAD ,NNT NMIYY .1MON Y2
IN DMON NTY OT-DY ,0MNNN 190N NITHINA DX TPNNN ,DIDID MITN XY PIN

: DN DY IWAND DI 51T) 19010 PN DN DINY

"Pay-TV constitutes a relevant product market
separate from that for free-access television (free-
TV), i.e. advertising-financed private television and
public television financed through fees and partly
through  advertising... The Conditions of
competition are accordingly different for the two
types of television. Whereas in the case of fee - and
advertising - financed television the audience share
and the advertising rates are the key parameters, in
the case of pay-TV the key factors are the shaping
of programmers to meet the interests of the target
groups and the level of subscriptions".

(1999/153/EC: Commission Decision of 27 May
1998 relating to a proceeding pursuant to Council
Regulation (EEC) No 4064/89 (Case NO IV/M. 993
Bertelsmann/Kirch/Premiere) OJ L 53/1 1999,
para 18).

TOXW-29D DPDNDLN INIYND AMIPINN DY M NYOYO DML MWD .16
DN DN DINSNY O DY JNVIVD [ DYNY NN ,0MINIVDIVN DINIYN NIVD
299NN 1NN

IXIY-290 DPONYLN PNDYN DIPIINNN DINN DIIMPY ,NNND DNIMN DN
PNNRD INTYY NIDIND T PN 7252 752 OOIN .PNIND M NTOWA DNY TV DIWN
IV MO O IMDAY TPXIY-2I1 DPDNDLN INTDYWD PDHNN I DININ
NPHONNN NYYY MIXIND MIMNMYN DY N ,NNRT NIDIND TD PINKD DINN2
NINTD .TP¥IY-290 DINOVN DINNA PIY N JOID XTI 12 YWY TY YT M) 1N
D MPON NPON IWIRNY THPMND PRI DD IRDIN NI ,NUYNY NN XD

: Hovenkamp -y Areeda ©>7:151n10 735 y0n»NN
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"An occasional court still makes the error - often on
summary disposition - that one can infer from
observed substitution in demand that two different
products or services are in the same market.
However, the fact that people can be observed to
switch between a product such as cable television
and alternatives such as over-the-air television or
video rentals does not indicate that these
alternatives belong in the same market as cable
unless we additionally know that the degree of
substitution is sufficient to hold cable television
prices to cost. That is, we may be observing
significant substitution because the cable television
is already being priced at a supracompetitive level".

(P.E. Areeda & Hovenkamp Antitrust Law (1999
Supplement, Aspen Law & Business, 1999), 4539'a,
p. 157).

YNTWA [ ODO-TATA ,MAND PTYN DDION MNN PN IO POonv NTIYN D) .17
DMPONN DINIY DIN NON DINIWY NTHYN NN ,DNINIVDIVN DI
NTYI MAXY DIPNA ,51 YVNNY NTAYN DXY .00 MPIND OMT DXV
MNIY OPIDWI PIDYY D) 1D ,DINN DINTWI MAXD | TINIY-17 MVNOVN
NI IN D9D2 PIMOVA NMANN N9 DY PIDYY PTYN NN DNV 0NN
9127 MNNN .DMIXIIN NV P NPIONN DY NNPP YY NTNIN N1N V191 DDION
NYNY NYA N PNND ONTYL MAXD ,0MNNN NN DOV Td H¥192) ,VONNA
DOXMAN NMAXN YWY GINY NN DT .TPSIY-10 DONDVN DY DY NN
-290 DNPYN DY DIMNN DPN DN NP2 ,DMIONIVDIVN DNV
N2 DYYN NYPY DNY DPADN NIN DINTYY NN TIY NDONY 1ANDN .0MXY

: Premiere 13y2 NNOLYNNA NINPNRN MDIXIN TID NONMNN ONDN MPY

"According to a sudy by GfK-Fernsehforschung
(GfK TV Research), Pay-TV subscribers devote on
average 90% of their daily viewing time to free TV
and 10% to pay-TV. The fact that subscribers,
despite comparatively little use, are prepared to pay
considerable sums for pay-TV indicates that the
letter is a clearly distinguishable product with
specific extra utility".

(Ibid, 18).
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